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No. 3359

IN THH

United States Circuit Court of Appeals

For the Ninth Circuit

Twenty One Mining Company

(a corporation),

Plaintiff in Error,

vs.

Original Sixteen to One Mine, Inc.,

(a corporation),

Defendant in Error.

BRIEF FOR PLAINTIFF IN ERROR.

Statement of the Case.

This action was brought by defendant in error

against plaintiff in error to recover $100,000 dam-

ages for the alleged wrongful taking and removal

of ore from a vein extralaterally, alleged to belong

to defendant in error.

After proper pleadings had been filed in which

the alleged title of plaintiff to the vein was denied,

the case was tried by the United States Court in

and for the Northern District of California, with

a jury.

On November 1st, 1917, the jury returned the

following verdict

:



"We, the jury, find in favor of the plaintiff

and assess the damages against defendant in

the sum of $100,000, less cost of extraction of

the ore on account of fHrinpiiid^ trespass" (Rec-

ord p. 54).

On the second day of November, 1917, plaintiff

in error gave notice of motion to vacate, set aside

and quash the above verdict and for an order de-

claring a mistrial of said action (Record pp. 68

et seq.)-

On November 3rd, 1917, a judgment was entered

on said verdict in favor of plaintiff and against

the defendant therein.

Within the time allowed by the statute and rules

of court, the defendant in said action gave notice

of a further motion, dual in its character, viz., (1)

A reiteration of the motion to vacate and set aside

the verdict so made by it on November 2nd, and

(2) For a new trial of all the issues in the case

(Record pp. 72 et seq.).

These motions were submitted to Honorable

Frank H. Rudkin, the Judge who tried the action,

upon briefs, and upon March 2nd, 1918, he over-

ruled said motions and each of tliem, and an order

was entered in the journal of the court pursuant

to his written opinion, as follows

:

''That the verdict heretofore entered herein

be permitted to stand insofar as it finds the

issue in favor of plaintiff, and a new trial will

be awarded for the sole and only purpose of

assessing the amount of recovery" (Record p.

55).



Within the time allowed by law, the defendant

gave notice of a motion to set aside and revoke the

order so made and entered on the second day of

March, 1918 (Record p. 80). This motion came on

for hearing before the court on the 11th day of

April, 1918, but the court refused to consider the

same or hear any arguments thereon, and overruled

said motion (Record p. 81).

On September 13th, 1918, the action was called

for trial before a jury (in pursuance of the order

of March second, 1918) for the purpose of sub-

mitting to said jury the amount of damages which

plaintiff in said action was entitled to recover.

The defendant in said action objected to such

trial on the following grounds, because

*'(1) The verdict of the jury of November
1st, 1917, was void in that it did not find upon
all material issues involved in the action.

(2) That said verdict amounted to a mis-

trial of the action.

(3) That the verdict of a jury is a single

entity and the court had no power to sustain

it on one or more issues and direct an}' other

issue to be again submitted to the jury.

(4) That the entire verdict must be set aside

before the court has power to direct any of

the issues to be retried.

(5) That the order of the court of March
2nd, determining that there should be a resub-

mission to the jury as to the amount of re-

covery, is ambiguous, indefinite and uncertain,

and

(6) That the issue as to the amount of dam-
ages is not separable from the issue found by



the jury and sustained by the court" (Record
p. 96).

The court overruled each of such objections and

defendant duly entered its exception (Record p.

95).

Counsel for defendant then asked the court to

specifically determine what issues should be sub-

mitted to the jury under the order of March 2nd,

and insisted that under said order, no issue could be

presented to the jury, except as to the amount of

damages which plaintiff had suffered on account

of the alleged trespass, and that the issue of the

value of the ore extracted by the defendant as found

by the former verdict could not, under the order

of March 2nd, be submitted to the jury then em-

paneled. The court overruled defendant's objec-

tion in this regard, and submitted to the jury the

issue of the amount of ore extracted by the defend-

ant, its value and the cost of extracting the same

(Record pp. 97 et seq.).

Plaintiff's attorneys then asked to amend their

complaint by changing the allegation with reference

to its damages because of such trespass, to

$121,000, instead of $100,000, as alleged in the

original complaint. Counsel for defendant objected

to this amendment and insisted that the jury having

rendered its verdict as to the value of the ore ex-

tracted and this court having confirmed said ver-

dict, there remained no power to reopen such issue

or to allow the proposed amendment to be filed.



The court overruled this objection, allowed the

amended complaint to be filed, and directed the

issues to be tried before the jury to be the value

of the ore extracted by defendant and the cost of

such extraction (Record p. 102).

The court directed a verdict in favor of plaintiff

and against the defendant in the following form:

"We, the jury, find in favor of the plaintiff,

and assess the damages against the defendant
in the sum of sixty thousand (60,000) dollars.''

On September 13th, 1918, judgment w^as entered

in favor of the plaintiff and against the defendant

for the sum of $60,000.00 and costs (Record pp. 82

et seq.). This judgment on its face, is based upon

and recites the verdict of both juries (Record pp.

82 et seq.).

Within the time allowed by law, and the practice

of the court, defendant made and presented its

motion for a new trial on the ground of errors at

law^ committed by the court, and therein specified,

and upon the ground of newly discovered evidence

(Record pp. 85 et seq.). This motion was submitted

to Judge Rudkin upon briefs, and on December

28th, 1918, he overruled the motion (Record p. 173).

Thereafter on the 9th day of January, 1919, the

defendant caused to be issued, a w^rit of error for

the purpose of reviewing the errors alleged to have

been committed on the trial (Record p. 176).

The introduction of testimony on the trial of

this action which resulted in the so-called verdict
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of November 1st, 1917, was concluded on October

31st, 1917.

By stipulation of the respective parties and the

order of the court, all testimony taken in this action

was agreed to be considered sofar as the same was

material on the hearing of an equity suit No. 292

of the files of the District Court, being an action

brought by the Original Sixteen to One Mine, Inc.,

as plaintiff, against the Twenty One Mining Com-

pany and the Valentine Mines Company, as defend-

ants. A decree for plaintiff passed in that case on

the 16th day of March, 1918, an appeal was per-

fected to this court and practically all the testimony

given on the trial of this action, except on the

question of damages, w^as included in the statement

of evidence on that appeal and printed in the

record under No. 3190 of the cases of this court.

On settlement of the fourth bill of exceptions in

order to bring all this testimony before the court

upon this writ of error as economically as possible,

it was stipulated that all such testimony included

in the printed record in case No. 3190, and found

on pages 130 to 715 inclusive, should be considered

and treated as if inserted in said bill of exceptions,

and that said printed record on appeal might and

should be considered as having been transcribed

verbatim in said bill, and the bill be considered the

same as though such portions of the printed record

were again set forth in full (Record pp. 160-161).



In January, 1918, further testimony was taken

in said equity suit No. 292 and it was stipulated in

this action that all such testimony and all affidavits

filed in behalf of the respective parties in the equity

suit on petition for rehearing, might be considered

by the court upon defendant's motion for new trial

in this action, the same as though each and all

thereof were filed in this case, in connection with

the petition and the affidavits of the respective par-

ties (Record p. 171). It was also stipulated that

such testimony and affidavits need not be reincor-

porated in the bill of exceptions, but that the same

being included in the printed record of No. 3190

of this court on pages 715 to 879 might be considered

as copied verbatim in the bill of exceptions (Rec-

ord pp. 171-172).

There have been four bills of exception settled

by defendant and included in the record. First:

One (Record pp. 66-79) upon the order of March

2nd, 1918, refusing to set aside the verdict of Nov.

1st, 1916 and granting a new trial on the issue of

damages; Second: One (Record pp. 79 to 81) upon

the order of April 11th, 1918, wherein the court re-

fused to vacate the order of March 2nd, 1918;

Third: One upon the rulings of the court made on

the trial before the jury on September 13th, 1918,

and the verdict and judgment entered thereon (Rec-

ord pp. 94 to 107); Fourth: One upon the order

of the court of December 28th, 1918, overruling de-

fendant's motion for a new trial (Record pp. 113

to 175).
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Specification of Errors Relied Upon.

(1) The court erred in receiving and accepting

the verdict of November 1st, 1917.

(2) The court erred in holding said verdict to

be valid, certain, definite or complete.

(3) The court erred in refusing to vacate and

set aside said verdict.

(4) The court erred in holding said verdict did

not amount to a mistrial of said action.

(5) The court erred in sustaining said verdict

upon all issues in said action, except the issue as

to the amount of recovery.

(6) The court erred in sustaining said verdict

as sufficient upon any of the issues in said action.

(7) The court erred in refusing a retrial upon

all the issues in said action.

(8) The court erred in refusing to vacate and

set aside the order of March 2nd, 1918.

(9) The court erred in its refusal on Septem-

ber 13th, 1918, to retry said action upon all issues

raised by the pleadings.

(10) The court erred in holding and deciding

that it had power to sustain the verdict of November

1st, 1917, upon one or more issues, and to direct

any other issue to be submitted to another jury.

(11) The court erred in holding and deciding

that the verdict of November 1st, 1917, need not

be set aside in toto before there could be a resub-



mission to a jury of any issue involved and submit-

ted to the former jury which rendered said ver-

dict.

(12) The court erred on September 13th, 1918,

in modifying and changing the order of March 2nd,

1918.

(13) The court erred in holding and deciding

on September 13th, 1918, that the verdict of Nov-

ember 1st, 1917, should stand insofar as it determ-

ined the question of title, and no further.

(14) The court erred in proceeding on Septem-

ber 13th, 1918, with the trial of the issue of the

amount of ore extracted by defendant.

(15) The court erred on September 13th, 1918,

in permitting and allowing the plaintiff to file an

amendment to its complaint.

(16) The court erred in directing a verdict of

said jury on September 13th, 1918, in favor of

plaintiff for the sum of $60,000 damages.

(17) The court erred on September 13th, 1918,

in receiving and accepting said verdict of the jury

in the following form:

"We, the jury, find in favor of the plaintiff,

and assess the damages against the defendant
in the sum of $60,000.00."

(18) The court erred in rendering judgment

upon said verdict.

(19) The court erred in basing its judgment en-

tered on September 13th, 1918, upon a verdict of a
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juiy rendered November 1st, 1917, and the verdict

of another jury rendered on September 13th, 1918.

(20) The court erred in basing its judgment en-

tered on September 13th, 1918, on the verdicts of

two juries.

(21) The court erred in overruling defendant's

motion for a new trial by its order entered on De-

cember 28th, 1918.

For the convenience of the court, we shall con-

sider these various specifications of error under

four general heads, based upon the various bills of

of exceptions taken by defendant to the actions and

orders of the court, as herein above stated.

Argument.

I.

VALIDITY OF THE VERDICT OF NOVEMBER 1st, 1917.

(First Bill of Exceptions.)

The form of this verdict was as follows

:

**We, the jury, find in favor of the plaintiff

and assess the damages against the defendant
in the sum of $100,000.00, less cost of extraction
of the ore on account of imdmnfiLl trespass"
(Record p. 54). yO^u^^jZ^^

In order that the court may correctly apply the

law to this verdict and determine as to is validity,

we deem it proper to briefly recall, the purpose and

character of a verdict generally.
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The first stop in all litigation is the formation

of issues. These are two kinds, issues of fact and

issues of hiw. All issues are raised by pleadings.

After the formation of issues of fact and upon the

trial, evidence is introduced of the probative facts

from which the ultimate facts follow as a conclusion.

The burden is usually upon the plaintiff to intro-

duce evidence to sustain his allegations, and after

such evidence is introduced, the defendant intro-

duces contradictory evidence. Wherever under the

law, a ease is to he tried hy a jury, such jury is the

only vehicle provided hy the laiv for determining

these issues of fact. The jury then weighs the evi-

dence and finds their conclusion in a verdict. When

this verdict is rendered, if complete, it settles all

issues of fact. Then for the purpose of making

the verdict effective the law provides that the

court must determine what are the legal rights of

the parties upon the verdict of the jury. This de-

termination of the rights of the parties is designated

as the judgment in the case, which must always be

based upon the verdict in case of trials by a jury.

Where an action is to be tried by a jury, such

jury must consider and determine all the material

issues submitted to it. In a case where two or more

issues are raised by the pleadings, it would be inef-

fective for the jury to determine one issue and not

determine the others. To make a verdict complete,

and have such a determination of the issues of fact

as would be necessary to support a judgment for

the prevailing party, there must be a finding by the
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jiuy upon every material issue raised by the plead-

ings. The jury is to try all issues of fact. It does

not try an issue until the same is determined hy it.

Therefore, if they fail to determine any material

issue property raised by the pleadings and sub-

mitted to them, they do not try that issue. A trial

means an investigation and a determination, and

no trial is complete in any instance unless such

procedure is followed and concluded. If the jury

hears the evidence and considers the question of its

^Yeig•ht upon an issue, but fail to determine such

issue, they do not try the issue, but merely enter

upon its trial.

Suppose, under the pleadings in a case, three

material issues of fact are raised. It is necessary

that all these issues be tried and determined in order

that the court may apply the law to the findings

of the jury thereon, and settle the legal rights of

the parties to the controversy. If the jury only

determines one of these issues, how can it be said

that any judgment could be entered on such verdict,

because the case has not been fully tried? Before

a court can apply the law and enter judgment

settling the rights of the parties in any contro-

versy, all issues of fact material to that controversy,

must be settled by a jury, and until such settle-

ment is had, no function of the court can be exer-

cised in determining the rights of the parties. The

settlement of material issues of fact by a jury is

just as important to the rendition of the judgment

as that such issues be raised by the pleadings.
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Only one purpose is to be subserved by the ver-

dict of a jury, and that is to determine the issues

submitted to it, and thus form tlie basis of the

judgment thereafter entered. A verdict is simply

a step in the trial of the case, and until it is com-

plete, the case has not been tried, and no judgment

can be entered. If, therefore, the verdict of a jury

is not sufficient to warrant the entry of a judg-

ment thereon, its entire object has failed, and it

must be considered as absolutely of no avail for any

purpose.

Another peculiarity of a verdict, is, that defects

therein in matters of substance cannot be waived

by either of the parties to the suit. In order that

a valid judgment be entered, the verdict must con-

tain a finding on all the issues submitted to the

jury, and neither party has the right to waive

such w^ant of finding.

The validity of this verdict and its effect must

be determined by the statutes and practice of the

State of California.

Bond V. Dustin, 112 U. S. 609;

Glenn v. Sumner, 132 U. S. 152.

Sec. 624, C. C. P., is as follows:

''The verdict of a jury is either general or

special. A general verdict is that by which
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they pronounce generally upon all or any of the

issues, either in favor of the plaintiff or de-

fendant. '

'

Sec. 626, C. C. P. Cal., provides:

**When a verdict is found for the plaintiff in

an action for the recovery of money, or for the
defendant when a counter-claim for the re-

covery of money is established, exceeding the
amount of plaintiff's claim as established, the

2UTy must also find the amount of recovery."

Under these two plain statutory provisions, the

above verdict was clearly insufficient for any pur-

pose, was void and amounted to a mistrial of the

case. It failed to find upon the issue of the amount

of damages to which plaintiff was entitled as re-

quired by Section 624 (supra) and failed to determ-

in the amount of recovery sought, as required

by Section 626 (supra).

It is the well-settled rule in California, that a fail-

ure of the jury to find on all material issues,

amounts to a mistrial.

Koch V. Haizlip, 163 Cal. 146;

Swift V. Occidental Min. Co., 141 Cal. 161;

Kaiser v. Dalto, 140 Cal. 167;

HaigJit v. Lyon, 112 Cal. 4

;

Adams v. Helhing, 107 Cal. 298;

Nuttall V. Lovejoy, 90 Cal. 163;

Brison v. Brison, 90 Cal. 323;

Soto V. Irvine, 60 Cal. 436;

Knight v. Roche, 56 Cal. 15;

Elizalda v. Murphy, 11 Cal. App. 32

;

Gargnani v. Cargnani, 16 Cal, App. 96.
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This principle is announced very clearly in the

case of Brison v. Brison (supra). In that case, the

court says:

''When, upon the trial of the case, the court

renders its decision without making findings

upon all material issues presented by the plead-

ings, * * * there lias been a mistrial and
the decision having heen rendered before the

case had been fidly tried, is considered to have
been a 'decision against laiv'."

*

In Campbell v. Jones, 38 Cal. 507, the verdict was:

"We. the jury, empaneled to try the above
case, find the defendant to pay to said plain-

tiff, the sum of $2200.00, or return to said

plaintiff, all pipes and all materials received

by said defendant, together with $300.00 dam-
ages."

The court says:

*'The verdict returned by the jury is inform-

al and not sufficiently definite and certain to

serve as a basis for a judgment on the matters
in controversy."

In Watson v. Damon, 54 Cal. 278, the verdict was

as follows:

"We, the jury, find for the plaintiff for the

amount of the contract, $2,250.00, with interest

at 10% per amium from August 1st, 1876 to

November 15th, 1876, less the amount of notes

of the value of $950.00 with interest on said

notes."

The court held the verdict to be insufficient.

In Knight v. Roche, 56 Cal. 15, the court says

:

''It may be conceded for the purpose of this

case, that where all the issues of fact raised by

Italics in this brief ours.
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the pleadings are found upon bj^ the court,

and the findmgs complained of, an erroneous
judgment drawn from those facts cannot be
corrected by means of a motion for a new trial

(citing cases). * * * But, it is not neces-

sary for us in this case, to express any opinion
upon that question, for the case last suggested
differs altogether from one where the court does
not find upon all the material issues of fact.

A judgment based upon such findings w^hich

does not determine all the issues, is, in our
opinion, a decision against law, for which a
new trial may be had. In such case, a re-ex-

amination of the facts of the case becomes neces-
sary, in order that the issue of fact may he de-

termined/'

In Daugherty v. Hagan, 56 Cal. 522, the action

was to determine the rights of plaintiff to the waters

of a certain creek and the complaint alleged that

plaintiff was entitled to ''500 in. measured under a

4-in. pressure". The jury fomid by its verdict that

plaintiff was entitled to ''40 inches, miners' meas-

ure". It was held that the verdict was micertain

and insufficient.

In Soto V. Irvine, 60 Cal. 436, the court says

:

"In this cause, which is ejectment, issue was
taken on the allegation of possession by de-

fendant of the premises sued for when the ac-

tion was commenced. On this issue there was
no finding by the court below. There should

he a finding on all the issues. The court should
have found whether the defendant was pos-

sessed of the parcel of land sued for or not. * *

There being no finding on this issue, the deci-

sion of the court below is against law. The
cctiise shoidd, for this reason he retried.'

'
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In the case of Garlick v. Bower, 62 Cal. 65, the

action was to recover possession of 1353 sacks of

wheat, or the vahie thereof alleged to be $1750.00,

and $150.00 damages and cost. The jury rendered

the following verdict:

*'We, the jury in this cause, find a verdict for
the i^laintiif, Mrs. Garlick, and assess her dam-
ages at $1800.00."

The court says:

''The verdict does not cover the issues sub-

mitted to the jury. The value of the property
was not found, besides the damages assessed,

were $1650.00, in excess of the damages claimed
by the plaintiff. The verdict was therefore,

against law, and the evidence, and there was
no error committed in setting it aside. Wlien
the verdict was rendered by the jury, it would
have been proper for the court to have called

their attention to the fact that it was incom-
plete and remanded them to put it in proper
form, but having omitted to do so, it was not
error afterward to set it aside.

^'

The case of Midler v. JetveU, 66 Cal. 216, was an

action of replevin and damages for the detention

of property. A general verdict was found in favor

of the defendants for one-half the property, and

was silent as to the other half. The court said:

''The verdict in failing to respond to the is-

sues raised hy the pleadivgs was a nnUitji."

In Stewart v. Taylor, 68 Cal. 5, the action was in

replevin. The verdict failed to find the value of

the property. The court says

:
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*'The verdict was informal and insufficient in

that it did not find the vahie of the property.
* * * A verdict to serve as a basis for judg-
ment must he complete and certain, otherwise
both the verdict and judgment entered therein,

are erroneous and reversible."

In Rankin v. C, P. R. Co., 73 Cal. 93, the action

was brought against the Central Pacific and the

South Pacific Coast R. Companies, to recover for

injuries charged to have resulted fi'om the joint

negligence of the defendants. Each of the defend-

ants answered separately, denying negligence and

charging the other with imputed negligence. A ver-

dict was rendered against the Central Pac. Railroad

Co. Upon this verdict, the clerk entered a judgment

in favor of the plaintiff and against the Central

Pac. Railroad Company for $50,000.00 and costs,

and against plaintiff and in favor of defendant, the

South Pac. Railroad Co., for costs of the latter.

The court says:

''The verdict of a jury, like the finding of

the court, must pass upon all the issues and he

free from amhiguity and uncertainty, and where
.there is a party plaintiff or defendant in whose
rnvor or a,2:ainst whom judgment may be en-

tered regardless of the rights of those with

whom he is joined, the verdict should expressly

declare in favor of or against such party—the

intent of the jury should not be left to infer-

ence or presumption."

And again:

"The verdict in this case is not simply in-

formal or defective in matters that the plain-

tiff was bound to have corrected at the trial
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or waive the defec^t. It is vo verdict ai <iU

upon flic issues raised hy the answer of the de-

fendant South l*aeifie Coast Railroad Co., and
the faihire of phiintift" to call for a correction

of the verdict does not raise a pi-esumption

that the issue had been abandoned by him
on the trial."

In Nutfall V. Lovejoy, 90 Cal. 165, the court's

findings upon one of the issues was uncertain and

indefinite. The court said:

"The question here is, not whether the court
below erred in its conclusions of law, hut
ivhetlier the -findings failed to dispose of some
material issue, * * * That issue has not
been disposed of because the findings are so in-

consistent and contradictory, that it is impossi-

ble to tell therefrom, whether the land is, or

is not suitable for cultivation. Where the find-

ings do not detennine all the issues raised hjj

the pleadings with respect to ivhich the evidence

was introcfuced, the decision is against the law/'

In Montgomery v. Sayre, 91 Cal. 206, there were

two special verdicts, (1) finding the value of certain

lands to be $136,800, and (2) finding that the plain-

tiff had released one W. S. Chapman from all lia-

bilit}' under the judgment in the complaint therein

mentioned. The court says:

"It seems from the records, that all the

issues involved in the case, were not submitted

to the jury, and for that reason, the verdict

may he termed an incomplete and imperfect
verdict/'

In Adams v. Helhing, 107 Cal. 298, the court says:

"It has been several times held that where
a court rendered judgment, hut fails to find
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iipon a material issue, the decision is against
law/'

In Eight v. Tryon, 112 Cal. 4, the court says

:

"It is the duty of the court to find upon all

the material issues regardless of any request
of the parties."

In Knock v. Haizlip, 163 Cal. 146, the court said

:

*^Furthermore, it is error to fail to find the

amount of damages. This was put in issue hy
the pleadings, and the issue thus raised, tvas

clearly material. A failure to find on all mater-
ial issues, render the decision one against law."

In Elizaldo v. Murphy, 11 Cal. App. 32, the court

says:

''In the case at bar, as in the case cited

(Kaiser v. Dalto), however, there tvas a failure

to find upon an issue of fact. In that case, this

decision against the law was not especially

urged by appellant, while here, it comes within
one of the gromids mentioned in the motion
for new trial, and though it receives but little

attention in the brief, we think it proper for
us to consider it. There is also the further
distinction between the Dalto-Kaiser case and
that before us. The finding there under con-
sideration was not material to the judgment,
while here, the absence of such finding pre-
cludes the appellant from availing herself either

of a motion under Sec. 663, or on an appeal
from the judgment. The remedy for appellant
here, is a retrial of the issues of fact that the
court may make a finding thereon."

In Cargnani v. Cargnani, 16 Cal. App. 96, the

court says:



21

"It is settled beyond controversy, that it is

the duty of the court to find upon all the ma-
terial issues, and the failure in that respect, is

ground, for a new trial as a decision against the

law."

Thus, by the statutes and decisions of California,

the verdict of Nov. 1st, amounted to a mistrial.

The same rule has been long established in the

federal court. Probably the leading case on the

question is Patterson v. U. S., 2 AVlieat. 221,

where the Supreme Court of the United States

says:

''A verdict is bad if it varies from the issue

in a substantial matter, or if it finds only a
part of that which is in issue. The reason of
the rule is obvious ; it results in the nature and
end of the pleadings. Whether a jury finds a
general or special verdict, it is their duty to

decide on the very point in issue; and although
the court in w^hich the cause is tried, may give
form to a general finding, so as to make it

harmonize with the issue, yet, if it appears to

that court, that the finding is different from
the issue, or is confined to a part only of the

matter in issue, no judgment can be rendered."

The same doctrine was announced by Chief Jus-

tice Marshall in the case of Barnes v. Williams,

11 Wlieat. 413, where it is said:

"Upon inspecting the record, it has been dis-

covered that the special verdict found in the

case, is too imperfect to enable the court to

render a judgment upon it. The claim of

plaintiff was being founded upon a bequest of



00

certain slaves. It was essential to recovery at

law, that the assent of the executor to the

legacy should be proved. Althougli in the opin-

ion of the court there was sufficient evidence in

the special verdict from which the jury might

have found that fact, yet they have not found

it, and the court coidd not upon a special ver-

dict intend it/'

The court therefore, held that the verdict was

void.

The same question was again before the Supreme

Court of the United States in the case of Prentice

V. Zane's Adwr., 8 How. 484, where the court says:

"A verdict which finds but part of the issues

and says nothing as to the rest, is insufficient,

hecause the jury have not tried the whole issue.

So if several pleas are joined and the jury finds

some of them well, and as to others, find a

special verdict which is imperfect, a venire

facias de novo will be granted for the whole."

The same proposition was again before the Su-

preme Court in the case of Hodges v. Easton, 106

U. S. 408. In that case, the jury returned an in-

complete special verdict and omitted to find upon

certain material issues in the case. Plaintiff moved

for a judgment on the special verdict. Defendant

moved to set aside the special verdict and grant a

new trial generally, on the ground, among others,

that the special verdict did not contain findings on

all the material issues in the case. The motions

were heard together, and the court below overruled

defendant's motion and granted plaintiff's. In that

case, the evidence on the omitted issues was clear
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and conclusive and really conceded, yet the Su-

preme Court held that the court below had no right

to determine that question, because it was one fact,

and that the verdict was incomplete and void, and

the case should be reversed and a new trial granted

on all issues.

The same proposition was considered by the fed-

eral court in Press Steel Company v. Steel Car

Forge Company, 149 Fed. 182.

In that case, the verdict sustained the validity of

the contract sued on and "fixed the damages at

$10.00 '\ The court said:

"It (was) an anomaly in an action at law.

It could not by any possibility, warrant the

entry of a judgment upon it, for it was a mere
nullity."

The same question was again before the federal

court in the case of Totvle v. First Nat. Bank, 153

Fed. 566, which holds that a verdict must embrace

a finding on each material issue. The court says

:

"Where findings are not made 07i all material

issues, the result is a mistrial, and the cause
must be remanded for a new trial."

The same doctrine is announced in the follow-

ing cases.

In Reed v. Brenneman, 72 Ind. 258, a petition had

been filed to lay out a public highway. The hearing

was had before the court and a jury to determine

two issues, viz., (1) the question of public utility,
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and (2) the amount of damages to be paid for

the property taken. The question of public utility

was found by the jury, but there was a failure to

find on the question of damages as to one of the

protestants. A motion was made by this protestant

to have the verdict set aside, but the court denied

said motion insofar as it referred to the question

of public utility. Afterward, the case was tried as

to the damages, and the Jury found that none were

suffered.

On appeal, the Supreme Court held that the first

verdict was so defective that judgment could not

be rendered thereon, and that not only the appellant

was entitled to a retrial on the whole case, but all

the other protestants.

In Eickeij v. Breen, 40 Mont. 368, it is held that

a verdict which does not find upon all material

issues raised by the pleadings, is not sufficient to

sustain a judgment.

In Hamilton v. Murray, 29 Mont. 90, the court

says:

''It may be stated as a general rule, that the

verdict should be responsive to and decisive

upon every material issue submitted to the jury;
in other words, it should comprehend the whole
of the issue or issues submitted."

In McCleary v. Croivley, 22 Mont. 245, the court

says

:

''A verdict must always be responsive to and
find upon every issue necessary to recovery."
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In Traitn v. Whitlock, 28 Ala. 571, a suit was

brought for the rccoveiy of eight slaves, or their

value. The verdict was as follows: '*We find for

the plaintiff, and assess the value of the slaves sued

for" etc., and proceeded to name seven of the slaves,

fixing a value on each, but omitted one slave named

**Ann". The court held that the verdict was in-

sufficient to support a judgment and says:

"It is laid down as a general elementary
rule, that a verdict is void if it finds only on a
part of the issues/'

Again the court says:

"It would be ruinous in many cases to allow
the rights of parties to be concluded by such a
verdict. The court must not be left to infer or
guess at the meaning of the jur}^, and to arrive

at a conclusion as to the extent of the pro-
ceedings by argument and doubtful inference;
hilt the facts mtist he found tvith sucli reason-
able certainty as tvill enahle the court to pro-
nounce a satisfactory judgment, definitely set-

tling the rights of the parties/'

In Wood V. McGuire, 17 Ga. 361, the famous

Judge Lumpkin delivers one of his brief and char-

acteristic opinions, and says:

"The general rule undoubtedly is, that the
verdict must comprehend the whole issue or
issues submitted to the jury in the particular
cause, otherwise the judgment founded upon it

should be reversed."

In that case, the action was brought by several

plaintiffs against several defendants. The verdict

named all the plaintiffs except one, whose name
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was omitted from the verdict. The court held the

verdict void.

The same doctrine is held in the cases of Fitze

V. McCannan, 14 Wis. 63 ; Krause v. Cutting, 28 Wis.

655; Scliofeld v. Milfiv.Gii, 74 Wis. 194; Rouge v.

Dmvson, 9 Wis. 246 ; Jetvell v. Davis, 6 N. H. 518

;

Holt V. Vmi Eps, 46 N. W. 689 ; Doe v. Goetchius,

61 S. 332; Moore v. Moore, 3 S. W. 285; Brodeck v.

JVahash R. R., 13 111. App. 556; Garhah v. White,

40 N. J. L. 242; Bashford v. Kendall, 1 Pac. 176;

Lake v. Hardy, 55 Ga. 667; Perea v. Colorado etc.

Bank, 27 Pac. 324; G^itJiier v. Wilmer, 5 L. R. A.

756; Sellers v. Mann, 39 S. E. 11.

II.

THE OBDER OF MARCH 2>D, 1918.

(Second Bill of Exceptions.)

(a) Order erroneous.

This order was as follows:

"Ordered that the verdict heretofore entered
herein, be permitted to stand insofar as it finds

the issue in favor of the plaintiff, and a new
trial will be awarded for the sole and only

purpose of assessing the amount of recovery."

It must be remembered that the trespass was al-

leged to have been wilful. The law is well settled

that in such cases, plaintiff is entitled to recover

the value of the ore removed as it stood in the

ground; that if the ti^spass was not wilful, the
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law is equally well *>ettled that the defendant is

entitled to deduct from the vahie of the ore in the

ground, the cost of mining, removing and reducing

the same. Therefore, in determining the damages,

if the trespass was not wilful, the jury must de-

termine not only the value of the ore as it stood

in the ground, but also the cost removing, trans-

porting and reducing the same, and return their

verdict for the difference between these two amounts

as the plaintiff's damages. The jury found that

the trespass was not wilful, and that the value of

the ore in the ground and extracted by the defend-

ant, was $100,000.

The defendant at all times, conceded that it took

ore from that part of the vein in question which

w^as beneath the surface of its own mining claims,

because it believed it owned such vein so that the

question of trespass depended entirely upon the

ownership of that segment of the vein which lay

underneath defendant's mining claims. If defend-

ant owned the vein, there was no trespass. If plain-

tiff owned the vein there was a trespass. So that,

by the finding of the jury, the issues in favor of

plaintiff as found by the verdict were (1) That

plaintiff v*^as the owner of this segment of the

vein, and (2) That defendant had removed ore

therefrom of the value of $100,000. The verdict

however, did not determine the amount of damages

to which plaintiff was entitled.

It seems to us after a consideration of the stat-

utes and practice of California, that this is elemen-
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tal, and that it was beyond the power of any court,

to make such order.

Counsel for plaintiff presented to Judge Rudkin,

a very large number of cases in which a new trial

had been ordered on one or more material issues

in the case, and the verdict allowed to stand as

to other issues, but in every instance, the first

verdict was complete and found upon all material

issues. In brief, we claim that no court has power

to order a netv trial upon any issues which have not

'been passed upon, and decided hy the verdict of a

jury, because such issues have never been tried

and decided.

This must be the rule, because there is no com-

plete trial when the verdict does not cover all the

material issues. A trial means a hearing and de-

termination. A jury may hear testimony on all

issues and consider the same, but if it fails to ren-

der a verdict as to some of such issues, there has

been no trial, either as to the issues thus omitted, or

as to those which are included in the verdict. A
verdict must be an elemental entity. Suppose

there were two or more issues in an action, which

were to be tried by a jury; no court has power

to submit one of these issues alone to a jury, and

the other to another jury. In neither instance,

could a valid verdict be rendered under Section

624, C. C. P. Cal. Therefore, if that part of the

verdict of November 1st, 1917, finding certain issues

in favor of plaintiff is sought to be confirmed by

the order of the court thereafter entered, such con-
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firmation would bo, and is, a determination and

finding of such issues hy the court, instead of by the

jury. This is proliibited by the decision of the Su-

preme Court of tlie United States in the 106 U.

S. 408.

After extensive search, we have found no case,

and we assert that none can exist, in which an

order has been made that a new trial of issues not

determined by a jury at the former trial may be

directed to be had by another jury.

(b) Order indefinite.

The order of March 2nd, 1918, was too indefinite

to stand as a sufficient authority to retry any of the

issues in the case.

It was held by the Supreme Court of California,

in the case of Mountain Tunnel Co. v. Bryan, 111

Cal. 36, that an order granting a new trial as to

certain particular issues,

"the trial court should, tvith great certainty,

recite the issues in ternfis upon ivhich the trial

is to he had."

In that case, the action was in ejectment and

tried before the court without a jury. Defendants

filed separate cross-complaints setting up equit-

able titles and asking for a decree of specific per-

formance. The trial court found for defendant and

decreed specific performance. The plaintiff moved

for a new trial, which the court granted in part

and denied in part, as appears by the following

order

:
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*'It is ordered that a new trial be, and the

same is hereby granted as to the issue of fact

involved in said proceedings, the evidence at

said new trial being directed solely to the issue

of fact therein involved."

It will be noted that the order of March 2nd, 1918,

allowed the verdict of November 1st, 1917, to stand

on the "issue" found for the plaintiff. The Su-

preme Court of California after holding as above

further says that

:

"This should be done in order that both coun-
sel and the trial court and this court upon ap-
peal, may know exactly what questions are in-

volved within the scope of the order. The
order in this case uses the word 'proceedings'
where probably the word 'findings' was in-

tended, and also the word 'issue' where 'issues'

w^as contemplated. If these are not clerical

errors, and we have no way of determining
that fact, then the order was so indefinite that

it should be held to be general in its terms."

So here, it is impossible to determine whether the

use of the word "issue" instead of the word "issues"

was a clerical error. The court in making this order

in no way, with great, or any certainty, recited

the issue or issues in terms upon which the new

trial was to have been had. As heretofore frequent-

ly stated, two issues were found in favor of plain-

tiff, viz., on the question of title and on the value

of the ore extracted by the defendant from the vein

in question. If the purpose of an order granting

a new trial as to one issue is to make it so plain

as to enable the parties, the trial court and the
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appellate court to know exactly the questions in-

volved within the scope of the order, this purpose

was not subserved by the order of March 2nd. By
the use of the word ''issue" in said order, it was

impossible to determine therefrom, which of the

two issues found by the first jury was intended to

be confirmed, and which, if either, should be re-

tried. The jury found that plaintiff was the owner

of the vein in question, and that defendant had ex-

tracted ore therefrom of the value of $100,000, but

the further findings show that this could not have

been contemplated or intended as the amount of

a verdict rendered in favor of plaintiff for damages,

because the jury say that the trespass was not wil-

ful, and that there should be deducted from this

sum, the cost of the extraction, etc., of the ore.

This language cannot in anyway, be held to render

the order certain or definite as to which, if either,

of the issues found by the plaintiff should be re-

tried. Defendant's counsel, under the language of

the court in 111 CaL, were entitled to know exactly

what issues were to be retried.

Therefore, w^e insist that under (Mountain Tun-

nel V. Brayan, supra) the order of March 2nd ''was

so indefinite that it should be held to be general in

its terms".

(c) Inseparable character of issues.

Beside the proposition that this order was indefi-

nite, it was absolutely void for a further reason,

viz.

:
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Under this order, the verdict of the jury that the

trespass was not wilful, was set aside. Whether or

not this trespass was wilful, depends largely upon

the question of ownership of the vein from which

the ore was extracted. Under this order, the ques-

tion of the character of the trespass—whether wilful

or not—was to be retried. The settlement of this

issue w^as necessary in order for a jury to determine

the amount of damages which plaintiff was entitled

to recover. It could not be settled without the con-

sideration by the jury of the question of title

to the property and the belief of the defendant in

its own ownership. It w^as therefore, so involved

and connected with the issue of title , which the

court confirmed by this order, that it could not be

separated therefrom and tried separately.

It seems needless to cite cases holding that a new

trial of a separate issue can only be granted when

it is clearly, distinctly and absolutely separable

from the issues upon which a new trial has not been

granted. The case of San Diego Land Co. v. Naale,

78 Cal. 63, w^ould seem sufficient.

(d) Netv trial generally.

Both the court below and respective counsel in

the proceedings which culminated in the order of

March 2nd, 1918, insofar as a new trial of any

part of the issues was concerned, evidently over-

looked the provisions of the statutes of California

relative to new trials.
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It must be conceded that proceedings in Cali-

fornia for a new trial are purely statutory, and that

unless the statute is followed substantially, such

proceedings cannot be effective for any purpose.

Section 656, C C. P. Cal., provides

:

**A new trial is a re-examination of an issue

of fact in the same court, after a trial and deci-

sion by a jury, court or referee."

Section 657, C. C. P. Cal., provides that

:

^^A former verdict or other decision may
be vacated and a new trial granted upon the

application of the party aggrieved, for any
of the following causes", etc.

Thus Section 656 defines a new trial and Section

657 determines when it may be obtained.

Under Section 657 a former verdict or other deci-

sion must exist, and the same mast he vacated in

whole or part upon the application of the party

aggrieved, in order that a new trial be granted.

We therefore, must have a trial and decision of

an issue of fact by a jury, court or referee, which

must be vacated upon the application of the party

aggrieved.

The verdict of November 1st, 1917, discloses that

the onh^ issues of fact which were tried and deter-

mined and decided by the jury were, the ownership

of the vein in question, that defendant had extracted

$100,000 worth of ore therefrom, and that the tres-

pass was not wilful. While there may have been a

trial of the amount of damages insofar as the intro-
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duction of testimony by the parties and the consid-

eration of the same by the jury, there was no ver-

dict or decision upon that issue, and therefore no

verdict to be vacated or set aside, and no new trial

on that issue to be granted.

We therefore insist that the court had no right to

pass upon the question as to w^hether a new trial

should be granted as to the issue of damages, be-

cause the power to grant new trials never exists

under the statute until after a verdict or decision

upon the issue involved.

Bell V. Marsh, 80 Cal. 411

;

Crim V. Kessing, 89 Cal. 478;

Broder v. ConUin, 98 Cal. 360;

Reclamation District v. Thishy, 131 Cal. 572.

We also insist that the court had no power to

confirm the verdict as to any of the issues recited

therein, because the verdict was void under the

statutes of California, and no confirmation of any

portion thereof could invest it with any life or

vitality. If the verdict was void, then there was a

mistrial and no motion for a new trial as to any

issue could be made.

(f) Jury trial.

One of the fundamental principles of jury trials,

is, and always has been since the beginning of the

law, that a case cannot be tried piecemeal. In order

to have a general verdict from a jury, such jury

must consider and determine all the issues in the
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case. It was never contemplated and never has been

allowed, that one jury may try one issue and an-

other jury another issue in the same case. Of

course, if a jury tries a case and renders a general

verdict on all issues, and the court grants a new

trial as to one of the issues first tried by another

jury, this is not trying the case piecemeal, be-

cause the first jury having tried and decided all

the issues in the case, and an error having been

committed as to one of the issues, that issue is

retried. What we mean by a trial piecemeal is to

submit one issue in a case to one jury, and another

issue in the same case to another jury. We submit

that this practice has never been allowed or fol-

lowed in any case, or court.

Now this is exactly the result in this case. The

issue as to damages was not tried and decided by

the jury in their verdict of November 1st, 1917. A
decision upon this issue was absolutely necessary in

order to allow the plaintiff any judgment of any

character. The issue of title to the vein in contro-

versy which was decided by the verdict of Novem-

ber 1st, 1917, was necessarj^, of course, to a final

judgment, because if the plaintiff was not the owner

of the vem in controversy, then it was not entitled

to any judgment against the defendant. But the

judgment prayed for and sought by the plaintiff

was a judgment in damages for the amount of ore

the defendant had taken from the disputed vein.

This was not decided by the verdict of November

1st, 1917, but has been left to another jury who were
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wholly unfamiliar with the facts of the case rela-

tive to the ownership, and not in a position to do

exact justice between the parties. The result in

this case is just the same as though Judge Rudkin

had determined to have the issue of title tried by

one jury, and not submit to that jury anything con-

cerning the question of damages, and afterward

have the question of damages submitted to and

tried by another jury, who were to have nothing to

do with the question of title to the vein, thus clearly

trying the case in piecemeal by two juries. This

can never be allowed, as each verdict would amount

to a mistrial of the action.

(g) Condition to he imposed hi/ order granting

neiv trial on one issue.

But again, we submit that the court had no power

to grant a trial of the issue as to the amount of

damages, without setting aside the entire verdict of

Novemher 1st. The verdict of a jury seems to be

an elemental entity and cannot be divided by the

judge.

We do not believe this question has ever been

called to the attention of the Supreme Court of

California, or the federal courts, and therefore, we

may treat it as one of first impressions in this juris-

diction. This question, however, came up directly

in the case of Simmons v. Fish, 210 Mass. 563. In

that case, the court say:

"The motion of plaintiff was that 'the ver-

dict as to damages be set aside and a new trial
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ordered on the question of damages only.' The
Superior Court simply * allowed' the motion. It

is to be noted that that is not the common form
of motion. By the unusual form of his motion,
the plaintiff asks not the setting aside of the

verdict, but simply one aspect of it. Indeed, it

was not a motion for a new trial at all, but only
that one feature of the verdict be disregarded,
and that a new jury pass upon that feature.

This is not the correct practice. The only mo-
tion known to the law in this connection, is one
for setting aside the verdict and ordering a
new trial. If granted, the entire verdict is set

aside. A verdict as the foundation of a judg-
ment in law, is an elemental entity and cannot
be divided bv the judge. (Citing Turpany v.

Handrahan, 198 Mass. 375.)

It must either stand or be set aside. If it is

set aside, a new trial may be restricted as has
been pointed out. This is a determination

.
which can be made logically only after the ver-
dict is set aside, but the plaintiff by the .form
of his motion, apparently undertook to give to
the court no opportunity to set aside the ver-
dict as a whole, and the judgment in which the
decision of the court was expressed, restricts

its scope to the phnse of the motion and does
not go beyond it. It follows that the verdict
has not been set aside."

In Turpany v. HandraJian, 198 Mass. 375, the

court say

:

''There is no provision for the division of a
verdict by a judge in such a way that it shall

stand in that part which is satisfactory to him,
and be cancelled in that part w^ith which he is

dissatisfied. A verdict as a foundation of a
judgment, must be the jurors' declaration of
the truth as they finally determine it."
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Wliilc the sanctity of a verdict may not now be

as strongly upheld as it was in the earlier years of

the law, yet we submit that so long as the consti-

tution of the United States provides for a right of

trial by jury in certain cases, that right must be

construed the same as was recognized at the time

of the adoption of the constitution. If, therefore,

the verdict of a jury was then held to be an ele-

mental entity, such holding still applies.

I find no case in the books holding the contrary,

and submit that the order of March 2nd was wholly

beyond the power of the court, was erroneous, and

that this court should order a reversal of the judg-

ment and a trial upon all the issues raised by the

Readings. ^^ S<^y^ /»

NEWLY DISCOVERED EVIDENCE.

(Bill of Exceptions Number Four.)

A.

As to displacement of the upper segment of the vein.

The petition for a new trial presented by the

defendant was based not only upon the various

errors alleged to have been committed by the court

in the trial of the action and in subsequent proceed-

ings, but also upon newly discovered evidence of

certain physical conditions, especially with reference

to the so-called Lawson or Searls raise as to the

two segments of the Twenty One vein to the north

of the gromid in controversy, and the situation of
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IIA.

PROCEEDINGS AT TUIAL OF SEPTEMBER 13TU, 1918.

(Third Bill of Exceptions.)

Change of riding of the court.

An examination of the opinion of the court on

which the order of March 2nd, 1918, was based, dis-

closes that Judge Rudkin determined that "the ver-

dict will therefore be permitted to stand insofar as

it finds the issues in favor of the plaintiff, and a

new trial will be awarded for the sole and only

purpose of assessing the amount of recovery" (Rec-

ord p. 63). This court may be of the opinion that

the language of the decision signed by Judge Rud-

kin should control instead of the language used in

the order entered in the record of the court's pro-

ceedings when another judge was presiding.

Upon this condition, we desire to submit our

views as follows: The "issues in favor of the plain-

tiff" as found by the verdict of November 1st, 1917,

were, as heretofore frequently stated, (1) Owner-

ship of the vein, (2) Trespass and removal of the

ores therefi-om by defendant, and (3) The value of

the ores so removed. True, there was no express

finding that a trespass had been committed by de-

fendant, but such finding is included in the finding

for plaintiff on the question of the title to the vein,

defendant having conceded that it had removed cer-

tain ores therefrom. The verdict having found the

value of the ore removed, the question of the amount

of damages depended entirely on whether or not
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the trespass was wilful. If it was wilful, $100,000.00

was the amount to w^hicli plaintiff was entitled. If

it was not wilful, there should be deducted from this

sum, the cost of mining, transporting and reducing

the ore mined. In either case the jury must con-

sider and determine the value of the ore removed

by defendant.

Plaintiff seemed content with the conclusions of

the court as to the extent of the new trial ordered as

finally expressed by the court at the trial on Sep-

tember 13th, 1918. In the opening of the case, to

the jury, plaintiff conceded that defendant was en-

titled to deduct from the value of the ore removed,

certain costs, thus admitting that the trespass was

not a wilful one (Record p. 101).

By this proceeding, there was but one question

for the jury to consider, viz., the cost of the re-

moval, transportation and reduction of the ore

mined. The court, however, of its own motion, de-

termined that there should be a retrial of all issues,

except as to the title to the vein (Record p. 100).

While it is doubtless true that no express finding

of the value of ore extracted or of the character of

the trespass was necessary to a complete verdict—

a

general verdict in favor of plaintiff for a certain

sum of money would have included both of these

issues. Yet, the jury having actually found the

value of the ore extracted to be $100,000, by its

verdict of November 1st, 1917, and the court having
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confirmed siicli verdict, in onr judgment the court

had no power to change his ruling and extend the

issues on which the trial was to be had.

The court will readily perceive by a reading from

the third bill of exceptions, (pages 95 to 101) that

Judge Rudkin was exceedingly uncertain what is-

sues should be tried at the trial of September 13th,

1918.

At first he concluded that he would hold that the

trespass was an innocent one (Record p. 97), but

later he avoided this holding by stating that the

verdict of November 1st, 1917, should ''stand insofar

as they determine the question of title, and no fur-

ther''.

"While the opinion of the court above referred to

might be said to have rendered the order of March

2nd, more definite and certain, yet, the court in its

ruling last above referred to, again rendered both

his opinion and that order indefinite and uncertain.

The court will remember that the order of March

2nd, confirmed the verdict as to the "issue" de-

termined in favor of plaintiff; that in the written

opinion of the court, it was determined that the ver-

dict should be confirmed as to the ^'issues" found

therein in behalf of plaintiff. By the final order

of the court made at the trial of September 13th,

it held that the verdict was confirmed only as to

one issue as follows:



38d

"It will stand insofar as tlie}^ determine the
question of title, and no further."

This uncertainty entitled plaintiff to a new tiial

of all the issues in the case under the 111th Cal.

(supra).

Permitting am^endment to complaint.

At the conclusion of the evidence and before sub-

mitting the case to the jury, plaintiff asked leave

to amend its complaint by inserting the figures in

paragraph VII of the last line on page 5, as fol-

lows :

"The value of such ore and metals is the sum
of $121,000.00."

The allowance of this amendment was objected

to on the ground of the objections made at the open-

ing of the trial of September 13th, 1918, and upon

the further ground that the value of the ore had

been submitted to the former jury, such jury had

found such value to be $100,000, and that the verdict

of the jury had been confirmed by the court as to

that "issue". The court, however, overruled the

objection and allowed the amendment to the com-

plaint.

If the court below confirmed the verdict as to all

"issues" determined therein in favor of plaintiff,

then it is clear that the issue of the value of the

ore as found by the former verdict, was confirmed

by the court. If confirmed by the court, no evidence

could be introduced thereon and no amendment could
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be made by tlie plaintiff thereto, because the issue

had been tried, settled and confirmed.

The result of the amendment was to add $21,000.00

to the liability of defendant and if the holding of

the court in permitting the amendment was erro-

neous, the judgment against the defendant if allowed

to stand at all, should be reduced by the court in

the sum of $21,000.00.

We submit that the court erred in allowing the

amendment to the complaint.

The verdict of September 13th, 1918.

The form of this verdict also seems objectionable

in that, it assumes to find the issue of the title to

the vein in favor of plaintiff. This issue was not

before the jury, and should not have been included

in the verdict. We submit that the verdict should

have read as follows

:

'^We, the jury, assess plaintiff's damages
against defendant in the sum of $60,000.00."

In our judgment, this verdict should be set aside

and a new trial granted on all the issues raised by

the pleadings.

The judgment entered on September 13th, 1918.

This judgment was entered upon and recites two ver-

dicts, one of November 1st, 1917, and one of Septem-

ber 13th, 1918, and discloses by its recitals that the

court granted a new trial on the sole issue of the

amount of damages, and that the value of the ore
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taken out by defendant was $121,000, and the costs

of mining and milling it, was $61,000.00, while the

verdict of November 1st, 1917, upon which the

judgment was partly based, discloses that the value

of the ore removed by defendant was found to be

$100,000.00.

We submit that the court erred in entering the

judgment of September 13th, 1918, and that the

same should be reversed.
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11k' two veins in the southerly end of the Twenty

One claim.

We shall not, in this connection, refer to errors at

law committed by the court, but confine ourselves

to the question of newly discovered evidence.

In pursuance of the stipulations set forth in the

statement of the case, all the testimony taken in

the trial of this case and the further testimony in-

troduced in the equity suit after the rendition of

the so-called verdict of November 1st, 1917, and all

the affidavits filed in behalf of the respective parties

on a petition for rehearing of the equity suit, were

considered on the hearing of the petition for a new

trial, as included herein by reference to the printed

record in No. 3190 of the files of this court (Record

p. 171 et seq.).

In order that the court may have a full under-

standing of the situation, it seems important to

briefl}' rehearse the litigation, the claims of both

parties to the action, and some of the evidence given

at the trial.

Plaintiff was the owner of the Sixteen to One

Mining claim which has a longitudinal direction

bearing northeast and southwest. Adjoining this

claim on the southerly end lies the Twenty One

Mining claim and a portion of the Tightner Exten-

sion claim. Along its easterly sideline lies the Bel-

mont claim, and adjoining that claim on the east

lies the Valentine claim, all four of which belong

to the defendant.
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It was claimed by the plaintiff that a vein entered

the south endline of the Sixteen to One claim and

continued on the northerly course through the claim

for several hundred feet—a distance beyond the

plane of the northerly endlines of the Belmont and

Valentine claims; that on its descent into the earth

the vein dipped to the east and passed beyond the

vertical sidelines of the Belmont and Valentine

claims, and that defendant had extracted ore from

its vein at a point beneath the surface of its own

claim. Defendant insisted that the vein from which

the ore was extracted had its apex within the

boundaries of its own claim. The most important

question therefore, between the parties, was the

location and determination of the apex of this vein,

and whether the ore extracted by defendant came

from a vein apexing in plaintiff's claim after it had

passed into the vertical bomidaries of defendant's

locations. Plaintiff gave evidence tending to show

that the apex of a vein existed within the bound-

aries of its claim. Following this vein downward,

by its development, it insisted that the vein from

which defendant had extracted the ore was a por-

tion of the vein of which it owned the apex.

The plaintiff had sunk an incline shaft along the

downward course of what it claimed to be its vein,

for a distance of between 100 and 150 feet from the

point where that shaft started. At this point, a

fault was encountered which entirely cut off the

vein. After passing through this fault (which

plaintiff's witnesses testified was from 18 to 36
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iiiclu's in width), and sinking- downward some 15

or 20 foot, the plaintiff encoiuitered a vein abutting

against the east wall of this fault. The ownership

of this vein below the fault was the contested ques-

tion before the court below, plaintiff insisting that

it was a continuation and a part of the vein which

it had followed in sinking its incline shaft down-

ward to the fault, w-hile the defendant insisted that

it was a portion of another vein which had existed

in the ground practically parallel to plaintiff's vein,

and that plaintiff's vein ^YOuld be found east of the

fault at a greater depth. It was conceded at the

trial, that at the south end of the Twenty One claim,

the apex of tw^o veins w-as shown on the surface;

that these two veins were about 140 feet apart, and

that defendant had excavated the tunnel along the

westerly of these two veins for a distance of about

500 feet, had then crosscut to the east and encoun-

tered the other vein which w^as practically parallel

thereto, piid continued its tunnel on such easterly

vein to the point where the trespass is alleged

to have been committed. Defendant insisted

that this w^esterly vein was an extension of plain-

tiff's vein in the Sixteen to One claim, and that the

easterly vein where it appeared in the south end

of the claim was an extension of the Twenty One

or Tightner vein, and belonged to the defendant.

It was conceded at the trial by all the expert wit-

nesses that this was a reverse fault, and that by

the force of nature which created it, that part of

the vein between the fault and the surface was
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raised upward, leaving the segment to the east of

or below the fault, in its natural position. Defend-

ant claimed that this fault extended through the

country for a distance of about 3500 feet, and that

north of all the ground here in controversy, but

adjoining it, development had progressed which

showed the vertical displacement of the upper seg-

ment of this vein, a distance of from 150 to 200 feet

from the place which it originally occupied; that

this displacement of the upper segment of that

vein within the ground in controversy had been so

extensive as to raise it to such height that it had

been eroded fi'om the mountainside. Plaintiff,

while admitting this fault extended a long distance

through this country, contended that the vertical

displacement of the upper segment of the vein was

only 15 feet at a point where plaintiff's shaft cut

the fault, and at the Bradbury raise, a point along

the fault and vein about 480 feet further to the

north, only 27 feet, and that further to the north,

outside the land in dispute, and at the Lawson or

Searls raise so-called, the displacement of the upper

segment of the vein was only 39 feet.

At the point vdiere plaintiff's shaft cut the fault,

it was disclosed that the upper segment of the vein

along which the shaft had been excavated was only

15 feet vertically above the lower segment of a vein

abutting against the east wall of the fault, and at

the Bradbury raise 27 feet, but defendant contended

that at the Law^son raise, the vertical displacement

was from 160 to 200 feet, and at several points north



43

of the ground in controversy, the displacement was

180 feet or more. Plaintiff's witnesses testified that

the upioer and lower segments of the vein at the

plaintiff's shaft and at the Bradbury raise were

originally parts of the same vein, and plaintiff's

expert witnesses further testified to the same con-

dition existing at the Searls or Lawson raise. De-

fendant's witnesses did not dispute the testimony

that the two vein segments at the defendant's shaft

were only 15 feet apart vertically, and at the

Bradbury raise, only 27 feet apart, but insisted that

such segments were not parts of the same vein.

This action was tried during the month of Octo-

ber, 1917, and resulted in the so-called verdict on

November 1st of that year. At that time, all the

development work done on the Lawson raise had

been performed by or in behalf of the plaintiff, and

showed a few feet of quartz therein, located at a

vertical distance of about 39 feet above the lower

segment of the vein in the ground. Defendant's

expert witnesses had testified at the trial of this

case that this quartz was not the upper segment

of the Tightner vein, but merely a fault block.

Immediately after the conclusion of the trial, and

in November and December, 1917, the defendant

caused the development work in the Lawson raise

to be extended, and after following the quartz there

exposed upward for a distance of some 120 feet,

on December 31st, 1917, another fault was encoun-

tered which entirely cut off such quartz.
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The additional testimony in the equity suit was

introduced early in January, 1918, commencing as

we recall it, on or about January 4th. The situation

in the Lawson raise at that time was so materially

changed as to disclose that the quartz therein was

merely a fault block or the intermediate segment

of a vein. This fact was conceded by plaintiff's

expert witnesses, who then sought to correlate this

quartz with an assumed vein testified by them as

being disclosed in plaintiff's tunnel No. 2, basing

such attempted correlation upon the fact that this

fault cutting off the quartz in the Lawson raise

was a small one with a throvv^ of not more than three

feet, and that the fault which cut off the vein in the

No. 2 tunnel caused that part of the vein to the

east of said fault to drop downward a distance of

not to exceed three feet.

After the conclusion of the testimony in the

equity suit, defendant continued development in

the Lawson raise, and after carrying the same

upward a further distance of about 100 feet, the

lower edge of the upper segment of the Tightner

or Twenty One vein was disclosed.

After the decree in the equit}^ suit had been

entered in favor of plaintiff, defendant filed its peti-

tion for a rehearing thereof upon the ground,

among others, of newly discovered evidence, and

the affidavits filed in support of said motion dis-

closed the exact physical condition of the develop-

ment work in the Lawson raise as it existed at the

time of their filing.
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It would seem more logical to present to this

court the testimony given on the trial of this case,

and in the equity suit, and the affidavits referred

to in the record, in chronological order.

The first intimation in the evidence of the physi-

cal condition at the Lawson raise appears in the

cross-examination of Prof. A. C. Lawson, who was

plaintiff's principal expert geological witness. All

other witnesses for plaintiff in testifying in the

case merely followed his lead, and sought to confirm

the theories he had advanced in his testimony. In

the main therefore, we need only refer to his testi-

mony given at the trial in October, 1917, and in

January, 1918, and his affidavits subsequently filed.

On his cross-examination at the trial in October,

1917, he was asked whether he had examined the

fault and two segments of a vein in what is known

as the Tightner ground—the ground lying north of

the locations in litigation. Concededly, the Twenty

One vein continued on its course many hundred

feet through this Tightner ground. Professor Law-

son testified that he had examined this fault and

tw^o segments of a vein at the Searls or Lawson

raise w^hich had been excavated upward from the

top of the stopes of the Twenty One vein in the

Tightner mine (Record 3190, pp. 402-3). That he

first examined the Tightner ground with respect

to this fault in December, 1916, and tJiat it was the

same faailt as the one in question in the litigated

ground (Record No. 3190, pp. 403-4).
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On I'cbiittal, he testified that he had gone into the

stopes of the Tightner vein below or east of the

fault, opposite the Searls or Lawson raise, and there

found the upward termination of the ore against

the fault; that at a point near the northern ex-

tremity of this stope an incline shaft was put up

on the plane of the fault so as to get beyond its

boundaries, and at a distance of 25 feet upward a

vertical raise had been excavated for some thirty

feet or more, disclosing at its top the upper segment

of the Tightner or Twenty One vein; that the dis-

placement of this segment of the vein by the fault

was only 39 feet (Record No. 3190, pp. 700 to 701).

On cross-examination, he testified as follows:

''Q. Is it not a fact that the quartz you
find in the top of the so-called Lawson or Searls

raise is only a block of drag quartz left in the

fault, and that the true upper extension of the

vein is over 200 feet above the top of the

Searls raise ?

A. I urill testify very positively that it is

not a drag 'block; it is a vein intact, well ex-

posed in the top of the raise in its original

position." (Record No. 3190, p. 710.)

Subsequent to the rendition of the verdict of

November 1st, 1917, defendant continued the ex-

cavation in the Lawson raise, and on December

31st, encountered another fault which entirelj^ cut

off the quartz in that raise as testified to by plain-

tiff's witnesses.

Testimony disclosing this condition was intro-

duced by defendant in the equity case, but a refer-
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ence thereto would seem immaterial because the

existance of this physical condition was admitted.

Professor Lawson was called as a witness for

plaintiff in the equity suit in January, 1918, and

testified that after the trial of this action, the Law-

son raise was excavated further up along the quartz

appearing therein, and on the evening of December

31st, 1917, the last round of shots broke into a fault

and the vein w^as seen next morning to end on this

fault (Record No. 3190, p. 829). Witness then tes-

tified that in his judgment, this w^as the same fault

that appears in the incline portion of the 22 raise

about 45 feet upward from the vertical part of that

raise ; that at that point, there is exposed a westerly

dipping fault w^hich had a displacement of about

three feet, and

''tliat is a small fault with a throw of^ a few
feet, hecduse I correlated it very positively in

my mind with the faidt I was familiar with and
had seen before, and have seen again in the

incline portion of the 22 raise." (Record No.

3190, p. 829.)

He further testified that the effect of a fault 35

feet back from the end of plaintiff's tunnel No. 2

W'Ould be

**to throw down the vein on its easterly side, or

its 'northeasterh/ side, and therefore displace it

in a horizontal sense so that the continuance of

the vein tvonld he found heyond the present ex-

tent of the No. 2 tunnel level, and that portion

of it had not heen opened np. But it fits in

verv well, in deed, as a matter of projection

with the vein as I have described it in the ex-
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treme southerly end of the Johnson workings;
that is to say, the vein in these Johnson work-
ings if projected downward, would come about
at the place where we might expect this vein as

effected by this fault.'' (Record No. 3190, p.

833.)

The court should bear in mind that this testimony

was based upon the physical condition as disclosed

in the Lawson raise by the development work done

by defendant up to and including December 31st,

1916.

Thereafter, the development of this raise was

continued upward by the defendant and eventually

the upper segment of the Twenty One or Tightner

vein W'as encountered therein at a point over 100

feet higher than the fault which cut off the quartz

in the Lawson raise.

The affidavit of F. H. Davis, in behalf of the

defendant, which was filed with defendant's peti-

tion for a rehearing of the equity suit, clearly dis-

closes the different steps taken in this development

work in the Lawson raise. He states (No. 3190, p.

855) that since the taking of the testimony in the

equity case, the work of development had been con-

tinued until the date of his affidavit; that the lower

edge of the upper segment of the Tightner or

Twenty One vein was disclosed therein at a point

more than 160 feet above the lower segment of that

vein; that such development work had been ex-

tended upward along the upper segment of the

Twenty One or Tightner vein a distance of about

45 feet; that such development work had then
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reached a point along the upper segment of the

Tightner or Twenty One vein, which was 73 feet

higher than the level of plaintiff's tunnel No. 2;

that there was exposed in such raise continuously

in said 45 feet a vein of more than three feet of

quartz and more than 5 feet of additional ledge

matter.

To this affidavit is attached certain plats which

illustrate the facts stated in the affidavit. Accom-

panying this affidavit is one verified by Edward

C. Uren, Chas. C. Derby and Frank L. Sizer, which,

after briefly referring to the facts stated in the

Davis affidavit, verifies their truthfulness.

In opposition to this petition for a rehearing and

the affidavits thus filed in defendant's behalf, plain-

tiff filed the affidavits of A. C. Lawson, S. B. Con-

nor, M. C. Sullivan and A. Werner Lawson. These

affidavits w^ere practically identical, and we shall

only refer to the affidavit of A. C. Lawson. In such

affidavit. Professor Lawson presents another theory

and states that

''the uppermost segment of the vein is shown
in Davis Exhibit 'B' as abutting on a branch
of the fault, at a point above the level of the

16 to 1 No. 2 tunnel, and somewhat in front of

the tunnel if projected into the plane of the

Lawson raise section. This relationship is

clearly explained hy the fault which dais the

No. 2 tunnel ohliqnely ahont 40 feet haclx from-

its face. The affect of the upthrust movement
on this fault of small magnitude would produce
precisely the conditions sliown in said Davis
Exhibit 'B\ The curvature of the vein toward
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the east as it is disclosed in its northerly
course just before being cut off by the fault

which crosses the No. 2 tunnel obliquely might
also readily account in part for the condition
just noted." (Record No. 3190, p. 866.)

In May, 1918, the defendant filed a further affi-

davit of Frank L. Sizer in reply to the affidavits

filed by plaintiff, last hereinabove recited (Record

No. 3190, p. 877), in which it is stated that the

upper segment of the Tightner or Twenty One vein

is at an elevation of 60 feet higher than plaintiff's

No. 2 tunnel, and

** overlying said 16 to 1 vein in such manner
that there can be no possible escape from the
conclusion that the vein in the Lawson raise

is the Eastern or Tightner vein, and not the
same vein as the 16 to 1 vein exposed in the
workings heretofore described as located above
the main Tightner fault.''

The court doubtless recalls that a judgment was

entered in this case on November 3rd, 1917, based

upon the verdict of November 1st, 1917; that such

judgment was set aside by the order of the court

of March 2nd, 1918, which confirmed the verdict

theretofore rendered as to all issues thereby found

in favor of plaintiff, and granted a new trial on the

question of the amomit of recovery alone. Such

trial took place on September 13th, 1918, and re-

sulted in a judgment for the plaintiff.

Within the time limited by law after the entry

of this judgment this defendant interposed its mo-

tion for a new trial on all the issues in the case,
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basing the same on errors at law and newly discov-

ered evidence. This newly discovered evidence, in

addition to that disclosed in the testimony and affi-

davits in the equity suit, was based upon the devel-

opment work done in and adjacent to the Lawson

raise subsequently to the filing of the petition for

rehearing in the equity suit and the affidavits sup-

porting the same.

For the purpose of showing the result of the

development work done subsequent to the filing of

the affidavits on petition for rehearing in the equity

suit, the affidavits of Frank L. Sizer and Edward C.

Uren, verified on the 21st and 20th of September,

1918, were filed. By the affidavit of Sizer, it is

disclosed that levels No. 5 and 6 of the Tightner

workings had been extended to and connected with

the extension of the Lawson raise; that such work

had demonstrated the continuity and identity of

the upper segment of the Eastern or Tightner vein

above the fault with the vein disclosed in the Law-

son raise and gave further proof of the impossi-

bility of correlation of this vein with the 16 to 1

vein in No. 2 tunnel as claimed by witnesses for

plaintiff on the trial of this action; that the newly

discovered evidence resulting from the work exe-

cuted since the trial of the case in October, 1917,

was of such a character as to demonstrate that the

Twenty One vein below the fault is a part of and

is correlated with the Eastern or Twenty One vein

above the fault, and is not a part of the 16 to 1

vein as testified to by plaintiff's witnesses; that the
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vein disclosed in its undisturbed position by the

late work in the extension of the Lawson raise was

58 feet higher in elevation than the No. 2 tunnel at

the point where plainti:ff's witnesses on the trial of

this case testified that it was the same vein as that

followed in the Lawson raise, a correlation now

proven to be physically impossible (Record p. 127

et seq.)-

In connection with his affidavit, Mr. Sizer depos-

ited with the clerk of the court a wooden model

disclosing all the development work in the Lawson

raise and adjacent thereto, which model has been

sent to this court with the record herein, and we

trust the same will be carefully examined by the

court.

In addition to Mr. Sizer 's affidavit, the affidavit

of Mr. Uren was filed specifically describing and

explaining the model (Record p. 130, et seq.).

Plaintiff in answer to these affidavits filed the

affidavits of Professor Andrew C. Lawson, A. Wer-

ner Lawson, S. B. Connor, M. C. Sullivan and W.
W. Kallenberger (Record pp. 134 et seq.).

All these affidavits practically follow the affidavit

filed by Professor Lawson on the petition for re-

hearing in the equity case, and a further reference

thereto would seem unnecessary, except as to one

matter, viz., After stating that an upthrow of the

intermediate segment of the vein lying beyond the

fault which cuts off the vein in the No. 2 tunnel,

probably occurred so that it now appears above the
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tunnel, states that this condition is clearly ex-

plained thereby, and says:

"This relative situation is admirably illus-

trated with respect to other dislocated segments
of the vein by this very wooden model. In the
Lawson raise, the upper edge of the interme-
diate segment of what defendant claims to be a
portion of the Tightner vein, (being Station 11
indicated on said model) is some 80 feet verti-

cally below and some 30 feet horizontally west-

erly of the lotver edge of ivliat defendant claims
to he the upper segment of the same Tightner
vein (being Station 13 indicated on said model).
This situation is a far more extreme situation

than that appearing in the northerly end of the
No. 2 tunnel where the vertical distance be-

tween the tw^o disclosed portions of the vein is

only about 58 feet and the horizontal distance

onl}^ a few feet.'' (Record p. 136.)

It must be remembered that all through the trial

of this case it was conceded that the fault in ques-

tion in the suit, was one of an inverse character,

and that the part of the vein between the fault and

the surface of the gromid had been thrown upward

along the hanging w^all of the fault. It has always

been conceded that this fault had a tveste7iy dip.

From this it follows almost to a mathematical dem-

onstration, that every foot the upper segment of the

vein was raised upw^ard along the wall of the fault,

such segment would thereby be removed further

east than it had been in its natural position. The

fault block or intermediate segment of the vein

found in the Lawson raise which plaintiff's wit-

nesses swore W'as the upper segment of the Tightner

vein was moved upward in an easterly direction
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aloni? the hanging wall of the fault. This movement

of that particular part of the vein ceased when it

became cut off by the fault w^hich made it a mere

fault block or intermediate segment of the vein

lying between two practically parallel faults. The

elevation of the upper segment of the vein contin-

ued along the wall of the fault until it became at

rest at the point where it was afterward encountered

by extending the Lawson raise upward along the

west w^all of the fault. The fact that the lower edge

of this upper segment should be raised 80 feet A^erti-

cally above the top of the intermediate segment

found between the faults in the LaW'Son raise and

be placed in a position thirty feet horizontally east

of the top of that intermediate section, is so clearly

the result of the operation of the fault, that it needs

no further explanation. The position of the inter-

mediate segment found between the faults in the

Lawson raise and the upper segment of the vein

found at least 80 feet above and to the east thereof,

clearly coincides and agrees with the testimony and

theory of all the witnesses for both parties.

Professor Lawson further claims that the situa-

tion of the upper segment of the Tightner vein,

being over fifty feet above the No. 2 tunnel, was

caused by the same identical force, viz., a fault

throw. It must be remembered that the faults

which cut off the vein and also the intermediate

segment thereof in the Lawson raise, dip to the

ivest. The fault which cut off the vein in the No.

2 tunnel according to the testimony of Professor
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Lawson and other expert witnesses for plaintiff, was

one striking the vein in the tumiel obliquely, and

dipping to the east. Undoubtedly if there was an

intermediate segment of the vein cut off by the

fault in the No. 2 tunnel, and it was raised upward

along the hanging wall of that fault, the upper edge

or some portion of such segment might be found at

a point vertically above the vein in the No. 2 tunnel.

Here, however, the lotver edge of the upper seg-

ment of the Tightner or Twenty One vein appears

vertically above the No. 2 tunnel. Whatever portion,

if any, of the vein which w^as helow the point where

the vein had been cut off by the fault in tunnel No.

2, would be an intermediate segment thereof, be-

cause it is conceded that the Twent}' One or Tight-

ner vein is cut off by a fault from a point south of

plaintiff's incline shaft to a point some 3500 feet

northerly thereof. It is also uncontradicted that

this upper segment of the Tightner or Tw^enty One

vein has been developed north and south along the

course thereof, for a distance of over 1,000 feet.

The distance between the No. 2 tunnel and the

upper edge of the louver segment of the Tightner or

Twenty One vein, along its supposed dip, is approxi-

mately 150 feet. The actual development of the

upper segment of that vein has been extended up-

ward from its lower edge approximately^ 280 feet,

immediately above the No. 2 tunnel, and further

north in the Tightner workings the upper segment

of the vein has actually been stoped upward
for a distance of over 400 feet. This, we contend,
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conclusively demonstrates the impossibility of its

being an intermediate segment of the vein formerly

lying between the fault which cuts the vein in

No. 2 tmmel, and the fault against which the lower

segment of the Tightner vem abuts. The impossi-

bility that a vein continuous on its dip for over 280

feet ever could have been an intermediate segment

of a vein occupying a space of only 150 feet along

its dip, would seem conclusive that a correlation

thereof with the vein in the No. 2 tunnel can never

be made.

According to the testimony of Professor Lawson,

the distance between the upper edge of the low^er

segment of the Twenty One or Tightner vein, and

the point in the tunnel where the vein is alleged to

have been cut off by another fault, is much less than

150 feet. He says the distance from the upper edge

of the lower segment of the Tightner or Twenty One

vein to the lower edge of the quartz found by him

in the Lawson raise, was 39 feet, and that the fault

which cut off this quartz had the eifect of lowering

it about three feet from its natural position, and

that this condition would correlate it with the vein

in the No. 2 tumiel w^hich w^as cut off by a fault.

The displacement of these two faults w-ould amount

to 42 feet. Adding to this the length of the quartz

on its dip, as exposed in the Lawson raise, which is

conceded not to exceed 45 feet, w^e have the entire

distance from the point where the vein is cut off in

the No. 2 tunnel down to the upper edge of the

lower segment of the Tightner of Twenty One vein,
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immediately below that point, 97 feet. Thus making

the attempted correlation the more impossible.

In reply to the affidavits filed by plaintiff in op-

position to the motion for new trial, another affi-

davit of Mr. Sizer was filed (Record pp. 155 et seq.).

In this affidavit, Mr. Sizer specifies the development

work on the Lawson raise and in the adjacent terri-

tory from the time of the filing of his affidavit of

September 21st, in support of the petition for new

trial, and discloses such a condition of the upper

segment of the Tightner vein that it would be im-

possible that it could be a part of the Sixteen to One

vein.

Now briefly as to the effect of this newly dis-

covered evidence:

It must be remembered that there is and can be

no dispute as to the actual pliysical situation or

condition as developed hy the work done since the

trial of this case. The only conflict is as to the con-

clusions to be drawn from such situation and con-

dition.

While mining experts may differ as to these con-

clusions, each side interpreting the physical condi-

tions as sustaining the claim of their employers, it

must be remembered that a jury is not made up of

mining experts, that the members thereof, fully

understanding the physical condition and situation

as disclosed by the development work, would arrive

at their own conclusions as to the effect of such

development, and would be little swayed by the

opinion of experts. The statement by Judge Rudkin
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that "mining engineering is not one of the exact

sciences and the ease with which experts can change

their A^ews to meet the necessities or requirements

of their employers," fully demonstrates that a

common-sense jury would pay but little attention

to the conclusions of mining engineers if the}^ were

inconsistent with the physical facts as developed.

We submit that this condition demonstrates that

to the north of the ground in controversy there

exists tivo veins, and that the theory of plainti:ff and

the testimony of its witnesses as to the physical con-

dition in the Lawson raise, and with reference to

the quartz therein exposed, are conclusively demon-

strated to be erroneous.

Probably, reference should be made to the lan-

guage of Judge Rudkin in his opinion in overruling

defendant's motion for a new trial on the groimd

of newly discovered evidence. He says

:

''That portion of the present petition based
upon newly discovered evidence requires but
scant consideration. Before such petition will

be granted, the court must be satisfied. First,

that the evidence is newly discovered in fact,

and could not have been produced by the exer-
cise of reasonable diligence at the former trial,

and Second, that the newly discovered evidence
will probably produce a different result upon a
new trial. In my opinion, neither of these re-

quirements have been satisfied by the following
matter. The first trial did not take place until

several months after the action was commenced

;

after the close of that trial, further testimony
was taken in the equity suit, and several
months elapsed before its final submission; a
motion for a new trial in the law action and a
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petition for rchoariiig' in the equity suit were
next interposed; after their denial, several

months ehi])sed before the second trial, and
now at this late date, claim is made that new
evidence of a controlling* nature* has been dis-

covered since the last trial. Under such cir-

cumstances, a petition of this kind should be
viewed with at least some suspicion, and ex-

amined with extreme caution." (Record pp.
109 et seq.)

It seems clear that Judge Rudkin overlooked the

different steps taken in this litigation after the

rendition of the verdict of November 1st, 1917, and

the different periods of time elapsing between such

several steps, and the dates of the development work

in the Lawson raise and adjacent territory. He
seems to have overlooked the fact that defendant's

motion for a new trial after the verdict of Novem-

ber 1st, was filed long before the development work

had disclosed any change in the physical condition

in the Lawson raise, and was not based on newly

discovered evidence. He is clearly in error in his

statement: '^That the claim is made that new evi-

dence of a controlling nature has been discovered

since the last trial." The last trial was on the ques-

tion of the amount of recovery alone, and took place

on September 13th, 1918, while the newiy discov-

ered evidence arose from development work pros-

ecuted by the defendant continuously from soon

after November 1st, 1917, up to the time when the

last affidavits were filed in this case. The uncon-

tradicted affidavit of Mr. Wehe discloses the fact

that defendant exercised due diligence in the dis-

covery of this new evidence (Record pp. 124 et seq.)
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B.

Newly discovered evidence as to the vein at the south end

of the Twenty-One mining claim:

Plaintiff claimed, and their maps and models in-

dicate that the two veins at the south end of the

Twenty One mining claim at the point of the last

development, w^ere approaching each other on the

strike.

After the trial of this action, further work w^as

done on the west vein and the drift was extended a

distance of about 61 feet. 34 feet of this 61 had

been driven when Sizer visited the property on

December 23rd, 1917. The dip of the vein in that

distance had changed from nearly vertical to east-

erly its direction as disclosed by this development

of 34 feet, was such that it was bearing av/ay from

the Twenty One tunnel (or easterly vein) and if

continued in the same direction, it could not pos-

sibly intersect the Twenty One tunnel or eastern

vein (Record No. 3190, pp. 744 to 745).

Uren, a witness for defendant, testified that when

he last visited this drift on the west vein, it had been

driven a distance of 43 feet; that the dip of the

hanging wall was 74 degrees to the east, and the

work showed that the vein had a decided tendency

to swing away from the Twenty One tunnel or east-

ern vein, turning more to the west, and diverging

from the Twenty One or eastern vein, instead of

going toward it, as shown by plaintiff's maps

(Record No. 3190, pp. 764-765).



61

Witness Davis testified that tlie drift on this west

vein had been driven a further distance of about 51

feet showing that the -walls of the vein had an in-

creased dip to the east as the work continued north.

This newly discovered evidence as to the two

veins at the southerly end of the Twenty One claim

stands absolutely uncontradicted in the record, and

discloses that these two veins continue as seperate

veins on their course to the north, and that the

theory of plaintiff's witnesses that these veins join

in their course at a point south of the area in con-

troversy, is utterly condemned and disproven.

We respectfully submit that the judgment be

reversed, and a new trial be granted to defendant

on all the issues raised b}^ the pleadings.

Dated, San Francisco,

September 24, 1919.

John B. Clayberg,

Frank R. Wehe,

Bert Schlesinger,

Attorneys for Plaintiff in Error.




